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IN THE COURT OF THE  SESSIONS JUDGE 

SONITPUR AT TEZPUR 

 

PRESENT : Sri A.K. Borah, 
   Sessions Judge, 
   Sonitpur, Tezpur. 
 

 

CRIMINAL APPEAL  NO. 6 (S-2) OF 2016 

  

     Sri Achyut Keot  …….. 

Appellant  

    S/o Lt. Minai Keot 

    Vill: Bahbari Thio Ati 

    P.S. : Tezpur. 

 

-VERSUS-  

 

State of Assam ………… 

Respondent 

(Represented by  Public Prosecutor, Sonitpur, 

Tezpur) 

 

 

A P P E A R A N C E 

 

For the Appellant : Sri D. Borah , Advocate.  

 

For the State  :  Sri H.P. Sedai,  P.P. 

    

Date of Argument : 06-09-2016.    

 

Date of Judgment : 09-09-2016.                               
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J U D G M E N T 

 

1.   This  appeal is directed against the Judgment and Order  

dated 13-05-2016  passed by Ld. Judicial Magistrate, 1st Class, Tezpur in 

G.R case No.2444/2013 U/s. 447/354/326 of IPC whereby Ld. Court 

convicting and sentencing the accused/appellant to under-go Simple 

Imprisonment  for 1 (one) month U/s.447 of IPC and Rigorous 

Imprisonment for 6 (six) months and a fine of Rs.4000.00 (Rupees four 

thousand), i/d R.I. for another 2 (two) months U/s.326 of IPC.  

 

2.             The fact of the case in brief is that on or about 4:30 p.m. on 

19-09-2013 the accused entered into the boundary of residence of the 

complainant with a dao  in his hand and thereafter started to abuse the 

informant in slang words insisting them for giving evidence in a police 

case against his son Sri Prabin Keot. Thereafter the son of the informant, 

namely, Sri Karuna Saikia came out of the room and the accused person 

then struck her son with a dao. However, when her son tried to resist the 

accused strike, the strike fell on his hand, thereby causing severe injuries.  

 

3.    After receipt of the ejahar Tezpur police registered a case 

vide Tezpur PS case No.1211/13 U/s. 447/294/354/326/307 of IPC and  

after completion of investigation  the O/C, Tezpur PS filed  charge sheet 

against accused   Achyut Keot U/s.447/354/326   of  IPC. 

 

4.  On being appearance of the accused Ld. Trial Court after 

hearing both the sides framed charge U/s.447/354/326 IPC. Particulars of 

the charge read over and explained to the accused to which he pleads not 

guilty and claimed to be tried.   

 

5.  To substantiate the case, prosecution examined as many 

as seven witnesses and also exhibited some documents.  After completion 
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of prosecution evidence the accused was examined u/s.313 of Cr.P.C. All 

the evidence appears against the accused and the allegation made 

against the accused are put before him for explanation where he deny 

the evidence and also declined to give evidence.  

 

6.  After hearing argument put forwarded by the ld. respective 

counsel of both the sides, Ld. Trial Court convicted accused/appellant 

U/s.447 of IPC and sentenced him to under-go S.I. for 1 (one) month 

U/s.447 of IPC and also R.I. for 6 (six) months and a fine of Rs.4000.00 

(Rupees four thousand) i/d SI for 2 (two) months U/s.326 of IPC 

 

 7.     Being aggrieved by aforesaid order, the appellant preferred 

this appeal on the following grounds : 

 

8.   Grounds:-  

i)  The impugned judgment of conviction is liable to be set 

aside because the Ld. Trial Court has failed to consider 

that the prosecution has not been able to establish the 

ingredients U/s.447/326 of IPC.  

ii) The findings of the Ld. Trial Court are based on erroneous 

approach and appraisal of evidence and as such arrived at 

its wrong conclusion which is not sustainable in law and as 

such liable to be set aside.  

iii) PW 1 Smti  Jamuna Saikia is the complainant/mother of 

the victim Karuna Saikia. She has deposed that the 

incident took place at around 4 p.m. in the year 2013  and 

on that day she was alone. The accused came and started 

to pull her here and there. Hearing her noise her son 

Karuna Saikia came out side from the room where he was 

having food and thereafter when her son tried to stop the 

accused, the accused took out a dao and struck on his 

hand and then ran away. Thereafter she went to the 

police station along with her injured son and lodged 

ejahar.  Police send the victim to Civil Hospital for 

treatment. PW 1 in her cross examination admitted that 

police had written the ejahar  that the accused was not 
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carrying any dao. She has not stated before police that at 

the time of incident she was alone at home and her son 

was having food inside the room.  

iv) Similarly, there are many contradiction in the statement of 

victim   but the Ld. Trial Court without considering the 

contradictions convicted the accused besides the evidence 

is clear that the victim at the relevant time under influence 

of alcohol, so he may be fallen due to intoxication and 

may sustain injury.   

v) Similarly PW 4 Mrsa. Gita Saikia  who was declared as 

hostile, stating that at the relevant time she was cooking 

food and when she heard hue and cry she came out and 

saw the accused absconding, the informant herself torn 

her clothes and went to the police station to lodge case. 

She also admitted that the victim used to drink liquor after 

consuming liquor he used to fall here and there. Similarly, 

the Ld. Trial Court has failed to consider the evidence of 

PW5, PW6 and PW 7 in proper perspective manner.  

Under such circumstances, the Ld. Trial Court passed this 

judgement against the appellant/accused on surmise and 

conjecture and as such required to be set aside. 

 

9.    I have also heard argument put forwarded by ld. counsel 

of both sides. 

Decision and reasons and reasons for decision: 

   

10.  Ld. counsel for the appellant submitted that the Ld. Trial 

Court without considering the materials and evidence on record has given 

judgment by convicting the accused under surmise and conjecture, as 

such required to be set aside.  

  To fortify the argument, learned counsel for the appellant 

submitted the following case laws: 

1. Sucha Singh and another, appellants V. State of 

Punjab, Respondent, reported in 2003 Crl.L.J. 3878 and  

2. State of Orissa, appellant Vs. Purnabasti Rana and 

others , respondents reported in 2002 Cri.L.J. 4854. 
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11.  Per contra, Ld. P.P. submitted that the Ld. Trial Court 

rightly convicted the accused by considering the evidence and all the 

materials available in the record. To fortify his argument Ld. P.P. has 

submitted the following case laws:  

1. Ranjit Singh & ors V. State of Madhya Pradesh reported in 

2011 Crl.L.J. 283 and  

2. Brajalal Deb & Ors V. State of Tripura reported in 2011 Crl.L.J. 

4643. 

 

   

   The moot point is to discuss in this appeal is that whether 

the Ld. Trial Court without considering the evidence available on the 

record convicted the accused on conjecture and surmise.  

 

12.  Before parting with the appeal, I would like to mention 

that it would be justified to peruse the evidence available in the records 

since the learned counsel for the appellant strenuously argued that the 

Judgment and order is not passed on evidence available on record by the 

learned trial court.    

  

13.  Before going to detail discussion I would like to see the 

evidence of witnesses.   

14.     PW 1  Jamuna Saikia, informant of this case stated that 

she know the accused standing in the dock who belongs to her own 

village. The incident took place in the year 2013 at about 4 p.m. when 

she was alone at her house. The accused came and started to pull her 

here and there.  Hearing her noise her son Karuna came out from inside 

who was having food. When her son tried to stop the accused, the 

accused took out a meat dao and struck her son on his hand and ran 

away. Thereafter she went to police station along with her injured son 

and lodged ejahar. Police sent her son to Civil Hospital for treatment. 

Ext.1 is the ejahar and Ext.1(1) her signature.  

             Though PW 1 is expose to long cross examination except 

giving  many suggestion the evidence as to at the relevant time the 

accused trespassed into their room pulled her here and there and hearing 

her noise her son came out from inside who was having his food. 



P a g e  | 6 

 

Thereafter, when her son tried to stop the accused, then accused took a 

meat dao and struck on her son on his hand and ran away.   

 

15.    PW 2 Sri Karuna Saikia stated that the alleged incident 

took place in the month of September, 2013. After coming from work he 

was having his food inside a room and his mother was sitting on the 

veranda of their house. Thereafter his mother started shouting. When he 

came out he saw the accused was pulling his mother, and, when he tried 

to stop the accused, the accused struck him with a meat dao in his right 

hand and as a result he sustained injuries on his right wrist. Then the 

accused fled away. Thereafter his mother went to the police station to 

inform about the case and police came and took him to Kanaklata Civil 

Hospital but the doctor of Kanaklata Civil Hospital refused to admit seeing 

his injuries and referred him to Guwahati for better treatment.  Though 

PW 2 is exposed to long cross examination except giving many 

suggestion   the evidence as to   at the relevant time on being heard 

shouting of his mother he came out from his room and he saw the 

accused pulling his mother and while he tried to stop the accused, the 

accused struck him with a meat dao in his right hand as a result he 

sustained grievous injury on his right hand has remained unshaken.  

 

16.    PW 3   Sri Bhola Borah stated that the alleged incident 

took place one year nine months ago in the afternoon in the house of the 

informant. At the relevant time he was searching  woods and then he 

heard hue and cry in the house of the informant.  Immediately he rushed 

to the place of occurrence and saw blood oozing from the injury of the 

wrist of the victim.  He asked them what had happened and then they 

told him that the accused had struck blow with a meat dao. He saw the 

accused in going out of the house of the informant.  Although he asked 

the accused to stop but he did not stop. Then he bandaged the wound by 

means of a cloth and took him to hospital.  Though he  exposed to long 

cross examination except giving many suggestion,  the evidence as to on 

being heard hulla at the house of the informant he reached there and saw 

blood oozing injury on the victim, and on being asked how it was 

happened, the victim told him that the accused had struck him with a 

meat dao has remained unchallenged. 
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17.    PW 4 is   Mrs. Gita Saikia who was declared as hostile 

stated that the alleged incident took place about one year ago while she 

was cooking food at her house she heard hue and cry, she went outside 

and saw the accused fled away in a cycle. The informant herself torn her 

clothes and went to the police station to lodge an ejahar. 

 

18.    PW 5   Mrs. Lulu Borah stated that the alleged incident 

took place about one year ago. The accused had cut her nephew Karuna 

Saikia with a dao and then he fled away. She has seen the accused 

cutting  Karuna Saikia with dao.  But she admitted in cross examination 

that her statement was not recorded by police. The informant is her 

husband’s elder sister.   

 

19.  PW 6 Dr. Basanata Kandali stated that on 20-09-2013 in 

reference to  Tezpur PS case No. 20.9.13 he examined one Karuna Saikia, 

a male, 26 years. On examination he found one stick cut wound over 

posterior lateral aspect of the right wrist measuring about 2cm. X-ray of 

the wrist was done and it shows fracture of ulna.  He opined that the type 

of injury is grievous, caused by sharp weapon.  The patient was referred 

to Guwahati Medical College Hospital for treatment. Ext.2 injury report 

and Ext.2(1) his signature.  

 

20.  PW 7 Sri Kunja Lal Pator stated that on 21-9-13 he was 

posted as I/C of Bebejia OP. On 19-9-13 one Jamuna Saikia informed 

orally that accused Achyut Keot entered into her house and injured her 

son and also strikes him with a sharp dao. Then he gives a GD entry 

No.386 dated 19-9-13 and visited the place of occurrence. He sent the 

victim to Tezpur Civil Hospital for treatment.  On 21-9-13 the informant 

lodged a written ejahar before the Bebejia Out Post. Thereafter he 

forwarded the ejahar to the O/C, Tezpur PS  after giving GD entry No.415 

dated 21-9-13. The O/C, Tezpur PS registered the case vide Tezpur PS 

case No.1211/13 U/s.447/294/354/326/307 of IPC.  

 

21.  These much of the evidence of prosecution.  
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22.  While the accused  was examined U/s.313 of  Cr.P.C.  he 

pleaded not guilty. He also did not come forward to give his defence 

evidence.  

 

23.  To prove the charge U/s.447 of IPC prosecution must 

prove that : 

(i) That the complainant has possession of property in 

question. 

(ii) That the accused entered into or upon the 

property; or  after having lawfully entered 

unlawfully remained there.  

(iii) That he so entered or remained there with 

intention : 

(a) to commit an offence;  or  

(b)  to intimidate, insult, or annoy the person in 

possession.  

 

24.  Again, to Prove the charge U/s.326 of IPC prosecution 

must prove that : 

  (i)       the causing of grievous hurt by the accused. 

                     (ii)      that it was caused voluntarily 

(iii) that such grievous hurt was caused by means of an 

instrument for shooting, etc. or by means of any 

instrument, which, used as a weapon of offence, is 

likely to cause death; or by means of fire, etc., or 

by means of any poison, etc., or by means of any 

substance which it is deleterious to the human 

body to inhale etc., or by means of any animal. 

 25.   Here in the present case, the FIR was lodged by the 

complainant on 21-09-2013 and the incident took place in the evening of 

19-09-2013. The FIR described the whole outline of the prosecution story. 

The complainant has vividly described the whole story before the court. 

No doubt the FIR is silent as to any explanation in lodging it late. But 

initially the case was investigated as GDEntry No. 386 dated 19-09-2013. 

It may be mentioned that defence has failed to cross-examine the 

informant as to filing the FIR in late. Besides, there is no even any 
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suggestion about the lodging the FIR in late. The fact is that due to 

assault of the accused in the evening of 19-09-2013 the son of the 

informant sustained grievous injury and on that very date informant 

informe the matter to Police. Then her son send to Kanaklata Civil 

Hospital where her son was referred to Gauhati Medical College & 

Hospital. The doctor’s present in the KCH at the relevant point of time 

treated the victim and in the next morning, the informant i.e. the mother 

of the victim filed the written ejahar. Therefore, there is a sufficient 

implied reason to lodge the FIR in late.  

  

26. Learned counsel for the appellant vehemently argued that in the 

present case, there are two eye witnesses i.e. the victim and the mother 

of the victim. They are PW 1 and 2. Other witnesses PW 3, 4 and 5 are 

relatives of the complainant, who are belong to same family. Therefore, 

the question of interestedness may come to play to rely the evidence of 

the aforesaid witnesses.  

  In this connection I may mention a case law, i.e. State of Uttar 

Pradesh Vs, Jagdeo reported in AIR 2003 SC 660  where it is held 

that “ Most of the times eye-witnesses happen to be family members of 

close associates  because unless a crime is committed in a public place, 

strangers are not likely to be present at the time of occurrence. 

Ultimately, eye witnesses have to be persons who have reason to be 

present on the scene of occurrence because they happen either to be 

friends or family members of the victim. The law is long settled that for 

the mere reason that an eye witness can be said to be an interested 

witness, his/her testimony need not be rejected. For the interest which an 

eye witness may have, the Court can while considering his or her 

evidence exercise caution and give a reasonable discount, if required. But 

this surely cannot be reason to ignore the evidence of eye-witnesses. “    

 

27.  Here in the present case, the fact of the case is such that 

at the relevant time the accused entered into the boundary of the 

residence of the complainant with a dao in his hand and thereafter 

started to abuse the informant in slang language asked them to give 

evidence in a case against his son. On hearing hue and cry Karuna Saikia, 

the son of the informant came out of the room when he was having his 
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meal. When the accused tried to stop the accused, the accused took out 

a meat dao. However, the son of the informant tried to resist the strike, 

but the strike fell on his hand as a result his bone of wrist was fractured. 

Though there are many persons near the vicinity of the place of 

occurrence, but there is no any evidence that anyone of them was 

present or seen the incident. Though the informant was duly cross-

examined by the defence but defence has failed to cross-examine about 

the presence of other persons in the place of occurrence not even any 

suggestion has been made. At the relevant time, the informant was at her 

home. Accused entered into their campus abusing the informant in slang 

language. On hearing the shouting, PW 2 came out. He saw that the 

accused was pulling his mother, then he tried to stop the accused, the 

accused struck him with a meat dao in his right hand and as a result he 

sustained grievous injuries therein.  Therefore, the presence of PW 1 in 

the scene cannot be ruled out. PW 2, himself sustained injury in the 

incident. It also appears that the statement of the victim, PW 2 is 

corroborated with the evidence of PW 1, PW 5 and their evidence are 

tallied with the facts of the prosecution case. There is no any suggestion 

that due to some interest they have instituted this case falsely against the 

accused. No doubt there was a suggestion that the victim is an alcoholic 

and he himself had fallen down and sustained injury but the evidence of 

the Medical Officer who examined the victim, cannot be over looked in 

this regard.  

  PW 6 Dr. Basanta Kandali who was then on duty at the Kanaklata 

Civil Hospital, has examined the victim. He found one stick cut wound 

over posterior lateral aspect of the right wrist measuring about 2cm. X-

ray of the wrist shows the fracture of ulna, so he opined that the injury 

was a grievous caused by sharp weapon.  PW 6 Dr. Basanta Kandali, who 

was then on duty has examined the injured person in first point in time so 

he is the competent person to speak about the nature of injury. There is 

no any reason to think that Doctor Kandali has given report in favour of 

the complainant or against the accused. Therefore, the injury report is 

reliable. The report also stated that the injured sustained a grievous 

injury which was caused by sharp cutting weapon. The doctor opined 

after ascertaining the size and nature of injury. Therefore, in considering 
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the circumstances, Injury Report and the evidence of PW 1 and 2 cannot 

be ruled out the involvement of the accused person in this case.  

 

28.  Another point raised by the learned counsel for the 

appellant   that the unhostile portion of evidence of PW 4 Mrs. Gita Saikia 

is that at the time of incident she was cooking food, when she heard hue 

and cry, she went out and she saw accused fled away in a cycle, she saw 

the informant herself torn her cloths and went to the Police station to 

lodge a case. Learned counsel for the appellant further submitted that 

since the evidence of other witnesses are accepted, the evidence of PW 4 

also required to be accepted that at the relevant time the informant 

herself torn her cloths and went to the police station to lodge the case. 

The evidence of hostile witness cannot entirely be discarded and can be 

used for limited purpose of corroboration of other evidence on record  has 

been held by Hon’ble Gauhati Court in Brajalal Deb & ors  V. State of 

Tripura reported in 2011 Crl.L.J. 4643. Further in Mrinal Das Vs. 

State of Tripura (AIR 2011 SC 3753), the Hon’ble Apex Court has 

held that “the evidence of a hostile witness must be examined more 

cautiously to find out as to what extent he/she supported the case of the 

prosecution.”  

 

29.  Coming to the present case, the evidence of PW 4 touched 

the fact of a hue and cry situation arising on the day of alleged incident 

and the  accused fled away from the place of occurrence. It also appears 

that the accused fled away in a cycle from the place of occurrence.The 

informant was the mother-in-law of the PW 4. PW 4 was earlier married 

to the son of the informant namely, Dulal Saikia. PW 4 subsequently has 

no any relation with the son of the informant. Therefore, definitely their 

relationship subsequently become strange for which she has resiled from 

the statement made earlier to the police. Besides, her evidence has no 

way corroborated with other evidence on record. As such, her evidence is 

rightly discarded by the learned trial court.     

 

30.  The another point is to be discussed in the present case is 

that there exist some contradictions as submitted by the learned counsel 

for the appellant. In examination of the I.O., the I.O. has confirmed that 
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(1) PW 1 had not stated before him that at the time of incident she was 

alone at home and her son was having food inside the room. The PW 1 

stated before him that her son was inside the room. (2) PW 2 had not 

stated before him that on the date of alleged incident after coming from 

work while he was having food inside a room of his house and his mother 

was sitting in the verandah of their house, when he came out, he saw the 

accused was pulling his mother and thereafter when he tried to stop the 

accused, the accused struck him with a meat dao in his right wrist and 

sustained injury thereon and then the accused absconded. (3) Similarly, 

PW 3 had not stated before him that at the time of incident, he was 

cutting wood in his garden. PW 3 stated before him that when he heard 

hue and cry from the house of the informant he reached their house and 

then the accused absconded with a meat dao but he had not stated 

before him that when he reached the house of the informant he saw 

blood oozing from the right wrist of the victim and then the victim 

informed him that the accused had struck him.  

   The rule is that minor contradictions are bound to appear 

when ignorant and illiterate persons are giving evidence. Even in case of 

trained and educated persons, memory sometimes plays false and this 

would be more so, in case of ignorant and rustic persons. It must also be 

remembered that the evidence given by the witnesses would very much 

depend upon his power and observation and it is possible that some 

aspects of the incident may be observed by one witness, while they may 

not be witnessed by another, though both of them are present at the 

scene of the occurrence. In the case in hand, it appears that the 

aforesaid witnesses giving evidence before the court more than one year 

10 months later. So, their memory may not serve completely right about 

what happen in one year 10 monhts earlier. So, they may not be able to 

repeat the exact word used on the occasion or all the words. Hence, 

allowances must be given for this factor. Even if admitting about the said 

contradictions which are non-material points in this case.  So, there is no 

ground to reject the whole testimony of the aforesaid witnesses.      .           

  

31.  In considering all the aforesaid factors, I do not think any 

reason to interfere upon the findings of the learned trial court. However, 

considering the facts and circumstances and the weapon used and the 
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injury sustained by the victim, the sentence of conviction is slightly 

modified for the offence u/s 447 of the IPC a sentence of fine of Rs. 500/- 

is awarded i/d SI for one month and for the offence u/s 326 of the IPC, 

the sentence is modified to Rigorous Imprisonment for 3 (three) months 

and a fine of Rs. 1000/- (Rupees one thousand only) in default  Rigorous 

Imprisonment for 1 (one) month. 

O   R  D  E  R 

32.  In view of the discussions above, this appeal is partly 

allowed. The conviction as awarded by the learned trial court is upheld 

but sentence of punishment is slightly modified to a fine of Rs. 500/- is 

awarded i/d SI for one month for the offence u/s 447 of the IPC and 

Rigorous Imprisonment for 3 (three) months and a fine of Rs. 1000/- 

(Rupees one thousand only) in default  Rigorous Imprisonment for 1 

(one) month for the offence u/s 326 of the IPC.  

  The period of imprisonment which appellant has been in 

custody during the period of investigation, enquiry and trial be set off u/s 

428 of the Cr.P.C.  

  The appellant is directed to surrender before the learned 

trial court to serve the sentence on 13-10-2016.  

33.  Send back the GR Case record being No. 2444/2013 to the 

learned trial court along with a copy of Judgment. 

   Given under my Hand and Seal of this Court on this the 9th 

day of September, 2016. 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

(A.K. Borah) 

SESSIONS JUDGE, 
SONITPUR :: TEZPUR  

   
Dictation taken and transcribed by me:        
       Smt. R. Hazarika, Steno   


